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individual	limit	under	New	York	law.		In re Glenn, 2010-1 u.S. 
Tax Cas. (CCH) ¶ 50,422 (Bankr. N.D. N.Y. 2010).
FEDErAL












to the estate.  Becker v. Comm’r, T.C. Memo. 2010-120.
 FEDErAL FArM
PrOGrAMS
 CONSErVATION STEWArDSHIP PrOGrAM. The CCC 
has	 adopted	 as	 final	 regulations	which	 set	 forth	 the	 policies,	
procedures,	 and	 requirements	 necessary	 to	 implement	 the	
Conservation	 Stewardship	 Program	 as	 authorized	 by	 Section	
2301	of	 the	Food,	Conservation,	 and	Energy	Act	 of	 2008	 (the	
2008	Farm	Bill).	The	purpose	of	 the	Conservation	Stewardship	
Program is to encourage producers to address resource concerns in 
a	comprehensive	manner	by	undertaking	additional	conservation	
activities, and improving, maintaining and managing existing 
conservation activities. 75 Fed. reg. 31609 (June 3, 2010).
 FEDErAL ESTATE
AND GIFT TAXATION

















to	make	 a	 reasonable	 tax	 determination,	 the	 application	 for	 an	
extension was not possible.  Estate of Proske v. united States, 
2010-1 u.S. Tax Cas. (CCH) ¶ 60,594 (D. N.J. 2010).
 MArITAL DEDuCTION. The decedent and spouse created 
a	revocable	trust	which	provided	that	upon	the	death	of	the	first	












IRS.		Ltr. rul. 201020002, Jan. 17, 2010.
 POWEr OF APPOINTMENT. The decedent and decedent’s 
spouse	had	created	a	trust	under	their	wills	for	their	children.	The	




the	 reformation	of	 the	 trust	 removed	 the	 power	 of	 appointment	
over	trust	principal	and	did	not	constitute	an	exercise	or	release	of	
a	power	of	appointment.		Ltr. rul. 201020001, Dec. 31, 2009.
92	 	
 TrANSFErS MADE WITHIN THrEE YEArS OF 
DEATH.	In	a	Chief	Counsel	Advice	letter,	the	IRS	ruled	that,	
under	 I.R.C.	§§	2035(b),	2104(b),	 the	gift	 tax	 	paid	on	gifts	
made	within	three	years	of	death	by	a	nonresident	alien	are	not	
included	in	the	U.S.	estate	of	the	nonresident	alien	decedent. 
CCA Ltr. rul. 201020009, April 16, 2010.
 FEDErAL INCOME 
TAXATION









discovered. Ltr. rul. 201021001, Feb. 18, 2010.









 COMMuNITY PrOPErTY.	On	 September	 29,	 2006,	
California	enacted	Senate	Bill	1827	which	repealed	the	language	
of	 the	California	Act	 providing	 that	 earned	 income	was	not	




an	 agreement	 opting	out	 of	 community	 property	 treatment).	
As	a	result	of	the	legislation,	California,	as	of	January	1,	2007,	
treats	 the	 earned	 income	of	 registered	 domestic	 partners	 as	
community	property	for	both	property	law	purposes	and	state	
income	tax	purposes.	In	a	Chief	counsel	Advice	letter,	the	IRS	
ruled	 that	 for	 tax	years	beginning	after	December	31,	2006,	
a	California	registered	domestic	partner	must	report	one-half	




is	believed	 to	be	 the	first	 time	IRS	has	recognized	same-sex	
marriages	 (registered	domestic	 partners	 in	 this	 ruling).”	See	
Wall Street Journal, June 5, 2010, page A3. CCA Ltr. rul. 







in	 the	 year	 of	 the	 sale	 but	 later	filed	 for	 a	 refund	because	
the shares had no value due to the restrictions. The court 
held	that	the	shares	were	income	when	transferred	because	
the	 taxpayer	 enjoyed	all	 the	benefits	of	ownership	 and	 the	
restrictions	applied	so	as	to	guarantee	the	taxpayer’s	continued	
performance.	The	court	noted	several	cases	supporting	this	
holding	 and	 the	 actions	 of	 the	 parties	 in	 structuring	 the	
transfers	 in	 this	way	so	as	 to	obtain	maximum	tax	savings	
when the shares appreciated.  united States v. Fort, 2010-1 
u.S. Tax Cas. (CCH) ¶ 50,432 (N.D. Ga. 2010).
 COurT AWArDS AND SETTLEMENTS. A decedent’s 
estate	filed	a	wrongful	death	action	against	a	company	and	





from	 the	 state	 under	 the	 legislation.	The	 IRS	 ruled	 that	
the compensation received under the legislation would be 
excludible	 from	 estate	 income	 under	 I.R.C.	 §	 104(a)(2).	
Ltr. rul. 201020004, Feb. 4, 2010; Ltr. rul. 201020005, 
Feb. 4, 2010; Ltr. rul. 201020015, Feb. 2, 2010; Ltr. rul. 
201020016, Feb. 2, 2010.
 DEBT INSTruMENTS.	The	 IRS	has	 issued	proposed	
regulations	relating	to	 the	modification	of	debt	 instruments	
that	clarify	the	extent	to	which	the	deterioration	in	the	financial	
condition	 of	 the	 issuer	 is	 taken	 into	 account	 to	 determine	
whether	a	modified	debt	instrument	will	be	recharacterized,	
under	Treas.	Reg.	§	1.1001-3	as	an	 instrument	or	property	
right that is not debt.  75 Fed. reg. 31736 (June 4, 2010).









income exceeded the exemption amount. The court held 
that	the	exemption	would	be	allowed	because	the	IRS	failed	
to	prove	that	the	niece	provided	more	than	half	of	her	own	
support.  Bobo v. Comm’r, T.C. Memo. 2010-121.
 DISABILITY PAYMENTS.	The	 taxpayer	 retired	 from	









of	 any	 disability.	The	 amount	 of	 pension	 payments	was	
sufficient	to	include	a	portion	of	the	social	security	benefits	
in taxable income. Lukovsky v. Comm’r, T.C. Memo. 2010-
117.
 DISASTEr LOSSES.  On	May	 3,	 2010,	 the	 President	










under the Act as	a	result	of	severe	winter	storms	which	began	
on	February	5,	2010. FEMA-1910-Dr.  On	May	7,	2010,	
the	President	determined	that	certain	areas	in	California	are	








government under the Act as	a	result	of	severe	storms	and	
flooding	which	 began	 on	March	 14,	 2010. FEMA-1913-
Dr.  On	May	13,	2010,	the	President	determined	that	certain	
areas	 in	South	Dakota	 are	 eligible	 for	 assistance	 from	 the	
government under the Act as	a	result	of	severe	winter	storms	




10, 2010. FEMA-1915-Dr.  On	May	14,	2010,	the	President	
determined	that	certain	areas	in	Mississippi	are	eligible	for	
assistance	from	the	government	under	the	Act as	a	result	of	




 DISCHArGE OF INDEBTEDNESS.	The	taxpayer	was	


















exists	 where	 a	 creditor	 discontinues	 collection	 activity	
pursuant	 to	a	decision	by	 the	creditor	or	a	defined	policy	of	
the	 creditor.	Again	 the	 IRS	 ruled	 that	 collection	 in	 this	 case	
occurred	by	operation	of	state	law	and	not	any	policy	of	the	
taxpayer;	 therefore,	 no	 discharge	 of	 indebtedness	 occurred	
requiring	issuance	of	a	Form	1099-C	to	the	plaintiffs.	Ltr. rul. 
201021018, Feb. 5, 2010.









Proc. 2009-50, 2009-2 C.B. 617, which had announced the 
pre-HIRE	limits	for	2010	is	superseded.	rev. Proc. 2010-24, 
I.r.B. 2010-25.
 HEALTH SAVINGS ACCOuNTS.	For	tax	years	beginning	
after	December	 31,	 2006,	 the	maximum	annual	HSA	 is	 the	
indexed	statutory	amount,	without	reference	to	the	deductible	
of	 the	 high	 deductible	 health	 plan.	 For	 calendar	 year	 2011,	







co-payments,	 and	other	 amounts,	 but	 not	 premiums)	 do	not	
exceed	$5,950	 for	 self-only	 coverage	 or	 $11,900	 for	 family	
coverage.  rev. Proc. 2010-22, 2010-1 C.B. 747.
 HYBrID MOTOr VEHICLE CrEDIT.	The	 IRS	 has	




              Credit  Amount
Years	 Model	 7/1–12/31/10	 After	12/31/10
2009		Audi	Q7	3.0L	TDI	 $575	 $0
2010  Audi Q7 3.0L TDI $575 $0
94	 Agricultural	Law	Digest









Notice 2010-42, 2010-1 C.B. 733.
 INNOCENT SPOuSE. The	taxpayer	was	assessed	taxes	
owed	for	tax	years	when	the	taxpayer	was	married	to	a	former	










Comm’r, T.C. Memo. 2010-112.




of	Treas.	Reg.	 §	 1.469-5T(e)(3)(i)	 .	The	Thompson court 
joined Garnett v. Comm’r, 132 T.C. 19 (2009) and Gregg v. 
U.S. , 186 F. Supp. 2d 1123 (D. Or. 2000) as the third case to 









Court	has	denied	certiorari	 in	 the	 following	case.	 	The	 IRS	
filed	a	final	partnership	administrative	adjustment	more	than	
three	years	after	the	partnership	filed	its	return	but	less	than	
three	 years	 after	 the	 partners	 filed	 individual	 income	 tax	
returns	 claiming	net	 operating	 loss	 carryforwards	 based	on	





L.P. v. Comm’r, 2009-2 u.S. Tax Cas. (CCH) ¶ 50,578 (5th 
Cir. 2009), aff’g, T.C. Memo. 2007-289.
 TrAVEL EXPENSES.	The	taxpayer	claimed	automobile	
mileage and other travel expense deductions in regard to 
a	 business	 providing	 physical	 therapy	 services.	The	 IRS	
disallowed	a	portion	of	the	deductions	for	lack	of	substantiation.	
Despite several court approved continuances to enable the 
taxpayer	to	obtain	supporting	documents,	the	taxpayer	failed	
to	 provide	 any	 substantiation	 of	 the	 expenses,	 other	 non-
contemporaneously	constructed	travel	logs.	The	court	upheld	the	
IRS	disallowance	of	the	deductions	for	lack	of	substantiation.	
Heller v. Comm’r, T.C. Memo. 2010-116.
 WITHHOLDING TAXES.	The	U.S.	Supreme	Court	 has	
granted	certiorari	in	the	following	case.	 	The	taxpayers	were	
nonprofit	corporations	which	offered	graduate	medical	education	
programs	 for	medical	 residents	 and	 fellows.	The	 residents	
were	enrolled	in	courses,	performed	research	and	participated	
in teaching rounds, receiving grades, conducting evaluations 
and	performing	certification	at	 the	end	of	 the	program.	 	The	
residents	performed	medical	services	for	more	than	40	hours	
per	week	 and	 received	 stipends	 to	 help	 offset	 the	 cost	 of	
enrollment.	The	taxpayers	did	not	withhold	or	pay	FICA	taxes	
on the stipends, arguing that the stipends were exempt under 
I.R.C.	 §	 3121(b)(10)	 as	 amounts	 paid	 to	 students.	The	 IRS	
issued	 regulations	which	 restricted	 the	 I.R.C.	 §	 3121(b)(10)	
exemption	to	organizations	with	a	primary	purpose	of	education	
and	for	part-time	employment	only.	The	 trial	court	held	 that	
the	 regulations	were	 invalid	 as	 improperly	 restricting	 the	
exemption	beyond	 the	 statute.	The	 appellate	 court	 reversed,	
holding the regulations consistent with other FICA exceptions 
which	focused	on	part-time	employment.	 Mayo Foundation 
for Medical Education and research v. united States, 2009-1 
u.S. Tax Cas. (CCH) ¶ 50,432 (8th Cir. 2009), rev’g, 2007-2 




2010.	Designed	 to	 encourage	 employers	 to	 hire	 and	 retain	






the	 employer’s	 share	 of	 Social	 Security	 tax	 on	wages	 paid	
to	these	workers	after	March	18.	This	reduction	will	have	no	
effect	on	the	employee’s	future	Social	Security	benefits.	The	
employee’s	 6.2	 percent	 share	 of	Social	Security	 tax	 and	 the	












(2008). Cowan, “Conservation reserve Program: Status 
and Current Issues, Order Code rS21613, May 20, 2010. 
 INFOrMATION rETurNS. 	In	remarks	to	the	American	





on	payments	made	 from	businesses	 to	 corporations,	 and	on	
payments	businesses	make	for	goods.		This	new	information	
reporting	 requirement	 applies	 if	 businesses	 pay	 a	 single	
entity	$600	or	more	per	year	 in	aggregate	for	 these	 types	of	
transactions starting in 2012.  While businesses do not need 
to	file	information	returns	on	these	payments	until	January	of	
2013,	business	groups	–	particularly	those	that	represent	small	














from	 this	 new	 requirement	 business	 transactions	 conducted	














 TAX rETurN PrEPArErS. CCH reports that Karen L. 
Hawkins,	director,	 IRS	Office	of	Professional	Responsibility	
(OPR)	has	stated	that	paid	tax	return	preparers	will	“indeed…be	
subject	 to	 all	 of	 the	 provisions	 of	Circular	 230,”	 including	
the procedural and due process provisions. Federal Tax Day 
- Current, I.2. “Paid return Preparers Will Be Subject to 











this	 requirement.	Though	 employers	 need	 this	 certification	


























to	 nuisance	 actions;	 therefore,	 the	 trespass	 action	was	 not	
prohibited. The court noted that both nuisance and trespass 
involved	the	invasion	of	a	neighbor’s	property;	therefore,	the	
right-to-farm	provision	includes	a	prohibition	of	both	nuisance	
and trespass actions. Ehler v. LVDVD, L.C., 2010 Tex. App. 
LEXIS 1850 (Tex. Ct. App. 2010).
IN THE NEWS
 2008 FArM BILL TAX PrOVISIONS. The Congressional 
Research	 Service	 has	 issued	 another	 report	 including	 a	
short	 discussion	of	 the	 self-employment	 tax	 aspects	 of	 the	
Conservation	Reserve	 Program.	 	The	 description	 of	 the	
tax	 treatment	 of	CRP	payments	 is	 not	 accurate.	 See	Harl,	
“Congressional	Research	 Service	Report	 to	Congress	 on	
CRP	 Is	 Incomplete	 and	Misleading,”	 19	Agric. L. Dig. 57 




FArM INCOME TAX, ESTATE AND 
BuSINESS PLANNING SEMINArS
by Neil E. Harl
January 3-7, 2011
Sheraton keauhou Bay resort & Spa 

























including recent developments in handling LLC losses.
 •  Recent legislative tax provisions.
	 The	seminar	registration	fee	is	$645	for	current	subscribers	to	the	Agricultural Law Digest, the Agricultural Law Manual or 
the Principles of Agricultural Law.	The	registration	fee	for	nonsubscribers	is	$695.		For	more	information	call Robert Achenbach 
at 541-466-5544 or e-mail at robert@agrilawpress.com.
